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D executed a will in 1970 which set forth a
testanmentary plan placing the majority of D's property
into two trusts. The terns of one trust are such that
a marital deduction is available for assets passing
thereto. The other, residuary, trust does not as
witten satisfy the requirenents for such a deduction,
| argely by reason of interests therein granted to
persons other than D s surviving spouse. Following Ds
death in 1994, beneficiaries of his estate executed a
series of disclainers in an attenpt to enable the
residuary trust to qualify for the marital deduction
under sec. 2056(b)(7), I.R C. Wen this deduction was
clainmed for Federal estate tax purposes, it was
di sal l owed by R

Hel d: The estate is entitled to a deduction
pursuant to sec. 2056(b)(7), I.RC, for property
pl aced in the residuary trust established under D s
1970 wil .
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David D. Aughtry and Charles E. Hodges IIl, for petitioner.
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VEMORANDUM OPI NI ON

NI MS, Judge: Respondent determ ned a Federal estate tax
deficiency in the anmount of $14, 330,496 for the Estate of Henry
A. Lassiter (the estate). Pursuant to Rule 122, the parties have
submtted fully stipulated the sole issue of whether, after
giving effect to various disclainers, the estate is entitled to a
deducti on under section 2056(b)(7) with respect to an interest
transferred in trust fromHenry A Lassiter (M. Lassiter or
decedent) to his surviving spouse. |If this |legal question is
answered in the negative, further proceedings will be required to
establish the value of certain property held by M. Lassiter at
the tinme of his death.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect as of the date of
decedent’ s death, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

As this case was submtted fully stipulated, the facts are

so found. The stipulations of the parties, wth acconpanying
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exhibits, are incorporated herein by this reference. W set
forth bel ow such factual information as is useful in
under st andi ng our deci si on.

M. Lassiter was a citizen of the United States and a
domciliary of Cayton County, Georgia, when he was killed in an
aut onobi |l e accident while in Singapore on May 9, 1994. He was 48
years of age. His surviving spouse, Paula Ann Masters Lassiter
(Ms. Lassiter), is the admnistrator of the estate. At the tine
the petition in this case was filed, Ms. Lassiter resided in
Morrow, Georgia. The estate has at all relevant tines been
adm ni stered by the Probate Court of Cl ayton County, Georgia
(Probate Court).

In addition to his wife, M. Lassiter was al so survived by
their four daughters: Cathy Lassiter Smth (Cathy), C ndy Elaine
Lassiter (G ndy), Christy Lynn Lassiter (Christy), and Cheryl
Marie Lassiter (Cheryl). As of the date of their father’s death,
Cathy, G ndy, Christy, and Cheryl were 25, 23, 19, and 15 years
of age, respectively, and Cathy was married to Paul A Smth.

The Testanentary Di sposition

On May 26, 1994, an order and letters of admnistration were
i ssued by the Probate Court admtting to probate a will of M.
Lassiter dated August 7, 1970. The 1970 will, in addition to
provi ding for paynent of debts and burial expenses and naking

speci fic bequests of personal effects, set forth a testanentary
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pl an establishing two trusts to be funded by the renai nder of M.
Lassiter’s probate assets. ItemIV of the wll specified the
anount to be placed in a trust over which Ms. Lassiter was given
a general power of appointnent by directing the trustee to:

(1) determne the value of nmy entire estate passing
under this WIIl, (2) add thereto the value of any and
all insurance and ot her property passing outside of
this WIIl but includable in ny estate for Federal
Estate Tax purposes, (3) deduct therefromall debts and
expenses of adm nistration allowed as a deduction for
Federal Estate Tax purposes but not any estate or

i nheritance tax, (4) ascertain one-half of the

remai nder, (5) deduct from such one-half the val ue of

any and all insurance and other property passing to ny
said wife either outside this WII or under any other
itemof this WIIl in such manner as to qualify as a

part of the marital deduction under the Federal Estate

Tax Law, and (6) the renai nder of such one-half shal

be the value of the part of ny estate bequeathed in

this Item
The trustee of this trust was further told to pay all incone
therefromto Ms. Lassiter, in sem annual or nore frequent
install nents, and was authorized “to encroach on the corpus of
the property” as necessary to provide for Ms. Lassiter’s “proper
support and confort”.

A second, residuary, trust was then created under ItemV of
the will for all probate property not otherw se di sposed of
t hrough the above-descri bed provisions. Pursuant to the
governing terns set forth in ItemV, the trustee of this trust
was instructed as foll ows:

(b) Said Trustee shall hold and manage said

property and shall use such part of the income and/or
principal thereof as it may deem necessary to provide
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for the support in reasonable confort of ny wife, and
to provide for the support and education of ny children
and the descendants of any deceased child of m ne.
After any child has finished his education, or in
normal course shoul d have conpl eted his education, the
Trustee shall not be required to make any paynent for
t he support of such child or his descendants unless in
t he judgnent of the Trustee there is anple property to
support ny wife and educate ny children or such child
is unable to support hinmself. To the extent
practicable, however, | desire ny Trustee in making
encroachnment for the benefit of ny wfe to encroach
first on the trust created for ny wife in ltemlIV

her eof before encroaching on this trust; but this
request shall not apply to the extent it would be
necessary to sell property which in the opinion of the
Trustee should not be sold in order to encroach first
on such trust.

(c) My said wife shall have the power at any tinme
and fromtine to tinme by instrunent in witing signed
by her and delivered to the Trustee, to direct the
Trustee to turn over any part of the property in this
trust to or anong such of ny descendants, or spouses of
such descendants, and in such manner, in trust or
otherw se, as ny said wwfe may in such instrunent
direct or appoint, provided that she shall have no
power to appoint said property to herself, to her
estate, to her creditors or to the creditors of her
est at e.

(d) On the death of ny said wfe, the property
then remaining in this trust shall be distributed to or
anong such of ny descendants, and in such manner, in
trust or otherwise as ny said wife may by her Last WII
and Testament direct or appoint, provided that she
shal | have no power to appoint said property to
herself, to her creditors, to her estate or to the
creditors of her estate.

(e) Should ny said wife fail to exercise her power
of appointnent as to all of the property in this trust,
or should she predecease ne, then on ny death or on the
death of ny said w fe, whichever |ast occurs, the
property of this trust as to which she fails to
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exerci se such power of appointnment shall be divided

into as many separate and equal shares as | have

children then |iving and deceased children with

descendants then |iving.

M. Lassiter’s will appointed First National Bank of Atlanta
as the initial trustee of the trusts created therein.
Beneficiaries entitled to nore than 50 percent of the inconme from
his estate and testanentary trusts were authorized at any tine to
renove the trustee and to appoint a successor corporate trustee.
In such event Item X directed: “Any successor Executor or
Trust ee appointed as herein provided, or appointed according to
| aw, shall have and may exercise all of the rights, powers and
duties herein conferred upon the Executor and Trustee as fully
and to the sanme extent as if such successor had originally been
naned as Executor or Trustee.”

The powers and duties conferred upon the trustee for
pur poses of adm nistering “every trust” established under the
1970 will were set forth in ltem X |. Anong the powers so
enunerated were the foll ow ng:

(a) To hold in their discretion any part of the

estate to be admnistered inits formor condition at

the time said fiduciaries qualify as the fiduciaries of

said estate, * * *

(b) To make and change investnents, converting

personal property into real property and the reverse

whenever they think it advisable * * * ; to purchase

and hold for investnent unproductive and uni nproved
real estate * * *

* * * * * * *
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(h) They may apportion or allocate all ordinary
and extra dividends and gains from sal es of
unproductive real estate or from sal es of any other
part of the corpus and any other receipt or receipts
and all expenditures and paynents and all | osses of
income during alterations or inprovenents of rea
estate, between incone and principal as to them seens
fair and just, and any such apportionnent or
allocation, including the right to anortize or fail to
anortize any part of the prem umor discount, nmade in
good faith shall be final. * * * They may i n general
use their discretion in determning the questions as to
what recei pts and what paynents are inconme and
princi pal, which discretion exercised in good faith
shal | be final

The Di scl ai ners

After M. Lassiter’s death and at the request of Ms.
Lassiter and the Lassiter children, First National Bank of
Atl anta declined and renounced its right to serve as the naned
trustee. Accordingly, on February 6, 1995, in her role as
adm ni strator of her husband s estate, Ms. Lassiter filed with
the Probate Court three petitions. Therein she requested that
she be appointed trustee of the trusts created under Itens IV and
V of the 1970 will, that authority be granted to the trustee to
disclaimtrust powers, that a guardian ad |litem be appointed to
represent the interests of m nor daughter Cheryl and all unborn
and unascertai ned beneficiaries of the ItemV trust, and that
such guardian ad litem be authorized to execute disclainmers of
interests in the ItemV trust on behalf of the represented

beneficiaries. By orders dated February 6, 1995, the Probate
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Court granted each of these petitions. Jack R Hancock was
designated as the guardian ad litemfor the m nor, unborn, and
unascert ai ned beneficiaries.

Al so on February 6, 1995, eight disclainers were executed
and filed with the Probate Court. Six of these instrunents,
nanmel y, those executed by the three adult Lassiter children, by
Cathy’ s spouse Paul A Smth, by the guardian ad |item on behal f
of mnor child Cheryl, and by the guardian ad litem on behal f of
M. Lassiter’s unborn and unascertai ned descendants, are
substantially identical. Each by its terns renounces any
interest in the ItemV trust during the |life of Ms. Lassiter, as
fol |l ows:

RENOUNCEMENT OF SUCCESSI ON AND DI SCLAI MER OF PROPERTY

HENRY A. LASSI TER (the “Decedent”), of C ayton
County, Ceorgia, died on May 8, 1994. The Decedent
left a witten will dated August 7, 1970 (the “1970
WI1”7), which was duly admtted to probate as the
Decedent’s Last WIIl and Testament by the Probate Court
of Clayton County, Georgia on May 26, 1994.

The Decedent’s wife (Paula Ann Masters Lassiter,
hereinafter referred to as “Ms. Ann Lassiter”) and
descendants are beneficiaries under the Residuary Trust
established under ItemV of the 1970 WII (the
“Residuary Trust”). The 1970 WII is recorded at
Docket Book R, Page 122, in the Probate Court of
Cl ayton County, Georgia. A subsequent wi Il which
bequeat hs and devi ses substantially all of the
Decedent’s property to Ms. Ann Lassiter is believed to
exi st but cannot be found.

The Decedent’ s daughter, CATHY LASSI TER SM TH, now
desires to fulfill her understanding of her father’s
intentions [or simlar |anguage appropriately
designating the disclaimnt] by disclaimng,
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renounci ng, and refusing any and all rights, title, and
interest in the principal and incone of the Residuary
Trust during the life of Ms. Ann Lassiter, including
without Iimtation, all rights as a beneficiary under
the inter vivos power of appointnent provided under
Par agraph (c) of the 1970 WII, any right or interest
to have income withheld fromthe inconme beneficiary or
accunul ated during the lifetinme of Ms. Ann Lassiter,
and any right or interest to cause the Trustee of the
Residuary Trust to so withhold or accunul ate i ncone
(all rights, title and interests described in this

par agr aph being herein referred to as the “Di scl ai ned
Property Interest”).

NOW THEREFORE, CATHY LASSI TER SM TH [or ot her
di sclaimant], having neither accepted nor received any
of the benefits of the Di sclainmed Property Interest,
and hereby acknow edgi ng that she has not and will not
recei ve consideration in exchange for executing this
di sclaimer, and in accordance with O C. G A Section 53-
2-115, hereby irrevocably and unqualifiedly disclains,
renounces and refuses to accept any and all rights,
title and interest (including, but not limted to,
rights in intestacy) in the Di sclainmed Property
| nterest.

Except for this disclainmer and refusal to accept
any interest in the D sclainmed Property Interest, CATHY
LASSI TER SM TH [or ot her disclai mant] does not disclaim
nor does she refuse to accept any rights, title or
interest in any other property interest other than the
Di scl ai med Property Interest, including, wthout
limtation, any renmai nder interest passing under said
1970 WII which she would receive or otherw se be
entitled to receive as a result of the Decedent’s
deat h.

Ms. Lassiter, in her personal capacity, also executed a
di scl ai mer which contains introductory material akin to that
guot ed above and reads in relevant part:
Paragraph (c) of ItemV of the 1970 WI | bestows

upon Ms. Ann Lassiter an inter vivos special power of
appoi ntnent (“Residuary Trust Inter Vivos Power of
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Appointnment”). Additionally, ItemV contains no
directive nor authority for the trustee to accunul ate
trust incone.

The Decedent’s surviving spouse, MRS. ANN
LASSI TER, now desires to fulfill her understandi ng of
her husband’s intentions by disclaimng, renouncing,
and refusing any and all rights, powers, and interest
in the Residuary Trust Inter Vivos Power of
Appoi ntnment. Additionally, in order to avoid any
possi bl e confusion, MRS. ANN LASSI TER desires to
di sclaim renounce, and refuse any right or interest in
having the inconme of the Residuary Trust w thheld from
the incone beneficiary or accunul ated and any right or
interest to cause the Trustee of the Residuary Trust to
so withhold or accunul ate inconme which may be said to
exi st under the ternms of the Residuary Trust or under
applicable Georgia | aw (hereinafter the “Accunul ati on
Interest”).

A further disclainmer was executed by Ms. Lassiter in her
capacity as trustee. As pertinent to the case at bar, this
i nstrunment st ates:

Paragraph (b) of ItemV of the 1970 WII requires
the Trustee to distribute incone and/or principal to
t he descendants of the Decedent for their support and
education as the Trustee deens necessary (“Trustee
Power to Distribute to Decedent’s Descendants”).
Par agraph (b) contains no directive or authority to
wi thhold fromthe income beneficiary or accumul ate
trust incone.

* * * * * * *

NOW THEREFORE, the Trustee, on behalf of herself
and all successors and assigns, in accordance with
O C.GA Section 53-2-115, having neither exercised nor
accepted any of the above-described powers as trustee,
hereby (i) affirnms that under both Georgia |law and the
terms of the Residuary Trust the Trustee has no
directive, power, or authority to withhold fromthe
i ncone beneficiary or accumnul ate i ncone under the
Residuary Trust; (ii) irrevocably and unqualifiedly
di scl aims, renounces and refuses such Trustee Power to
Distribute to Decedent’s Descendants; (iii) irrevocably
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and unqualifiedly disclains, renounces and refuses any
directive, power or authority that may be said to exist
to withhold fromthe inconme beneficiary or accunul ate

i ncone as Trustee under the Residuary Trust during the
lifetime of the surviving spouse; (iv) irrevocably and
unqual i fiedly disclainms, renounces and refuses any
directive, power or authority that may be said to exist
to acquire or retain unproductive property during the
l[ifetime of the surviving spouse w thout the surviving
spouse’ s consent; and (v) irrevocably and unqualifiedly
di scl aims, renounces and refuses any directive, power
or authority that may be said to exist to treat any
recei pt or other itemas principal which is properly
treated under applicable |aw as incone.

Additionally, attached to the trustee’s disclainer is a
statenent declaring that “The Decedent’s Descendants hereby join
in and consent to the provisions set forth in this RENOUNCEMENT
OF SUCCESSI ON AND DI SCLAI MER OF PROPERTY”. The consent statenent
is signed by Cathy, G ndy, Christy, Jack R Hancock as guardi an
ad litemfor Cheryl, and Jack R Hancock as guardian ad |litemfor
unborn and unascertai ned descendants.

The Trust Assets

At the tinme the 1970 will was executed, the Lassiters were a
young couple with one child and no incone-produci ng assets. As
of M. Lassiter’'s date of death, the assets passing to his estate
and utilized to fund the trusts created under his wll consisted
primarily of the followng: (1) 98 percent of the class A common
stock (voting) and 100 percent of the class B common stock
(nonvoting) in Mcro Design International Holding, Inc., and
Subsidiaries (MD); (2) 100 percent of the commobn stock (voting)

in Lassiter Properties, Inc. (Lassiter Properties); (3) partner
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and shareholder interests in real estate partnerships and S
corporations; and (4) real estate directly owned by decedent.

Since her husband’ s death, Ms. Lassiter has controlled the
day-t o-day operations and strategic decisions relating to the
above-descri bed assets. She has al so continuously possessed
signature authority over the approximately 50 bank accounts
relating to these assets.

As admi nistrator and trustee under the 1970 will, Ms.
Lassiter votes 98 percent and 100 percent of the voting stock in
MDI and Lassiter Properties, respectively, and thereby controls
their boards of directors. She serves as chairman of the board
of both MDI and Lassiter Properties, and has done so since M.
Lassiter’s death. She was al so chief executive officer of both
conpani es until designating Cathy as CEO of Lassiter Properties
i n Decenber of 1998. Anpbng the business matters controlled by
Ms. Lassiter in her various roles at MDl and Lassiter Properties
are selection of managenent; hiring, firing, and conpensation of
enpl oyees; and declaration of dividends. Major corporate
transactions likew se fall within her sphere of responsibility,
as evidenced by her decision that MDI woul d decl are bankruptcy on
June 21, 1999, due to a decline in business after 1994.

In addition to her duties above as a corporate director and
officer, Ms. Lassiter actively manages, reviews, and executes

the real estate | eases pertaining to properties owed directly,
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owned by the real estate partnerships and S corporations, and
owned by Lassiter Properties. These |eases consist, during each
annual period, of approximately 54 instrunents for hunting,
fishing, and recreation. Ms. Lassiter also nakes all final sale
and acqui sition decisions relating to the land and tinber held
directly and by Lassiter Properties. Simlar decisions relating
to properties held by the real estate partnerships and S
corporations are nmade by both Ms. Lassiter and the other partner
or sharehol der, subject to each other’s approval.

The Estate Tax Return and Notice of Deficiency

On August 8, 1995, a Form 706, United States Estate (and
Cener ati on- Ski ppi ng Transfer) Tax Return, was tinely filed for
M. Lassiter’s estate. The return indicates that the ItemIV
trust was not funded; rather, all assets covered by the trust
provisions of the 1970 will were treated as passing into the Item
Vtrust. A marital deduction was then clainmed under section
2056(b)(7) with respect to property passing into the ItemV
trust. Respondent issued a notice of deficiency on August 6,
1998, disallowing this deduction on the grounds that “the
decedent’ s surviving spouse does not have a qualifying incone
interest for life in the residuary trust established pursuant to
I[temV of the Last WIIl and Testanent of the decedent.”
Respondent, however, permtted a nmarital deduction equal to one-

hal f of the adjusted gross estate, in accordance with the terns
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set forth in ltemIV of M. Lassiter’s will. The parties have
further stipulated that the trust created by ItemIV qualifies
under section 2056(b)(5) for the marital deduction. Ms.
Lassiter, as adm nistrator of her husband s estate, filed a
petition with this Court on Novenber 4, 1998, seeking

redeterm nation of respondent’s disall owance.

Di scussi on

Contentions of the Parties

Respondent contends that the marital deduction clained by
the estate is properly disallowed on either of two primary bases.
First, accepting as true statenents by famly nmenbers regarding
their belief that M. Lassiter executed a nore recent will or
codicil which could not be found, respondent asserts that the
1970 w Il was revoked by operation of Georgia |aw. Hence,
according to respondent, M. Lassiter died intestate, and trust
provi sions contained in the 1970 will cannot serve as grounds for
a marital deduction.

In the alternative, even if the 1970 will is deened
effective, respondent maintains that the terns of the trust set
forth in ItemV preclude Ms. Lassiter’s interest therein from
constituting qualified termnable interest property (QTIP) as
necessary for the section 2056(b)(7) deduction. Respondent
further avers that the disclainmers executed by the beneficiaries

and trustee fail to cure, anong other things, the fact that
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distributions of incone are [imted by an ascertai nabl e standard,
which is inconsistent with the QIIP requirement that the
surviving spouse be entitled to all incone fromthe trust
property.

Conversely, the estate argues that respondent’s position
regardi ng revocation of the 1970 will is both procedurally and
substantively m splaced. The estate clains that the issue of
revocati on was not pleaded and raised for the first tinme on
brief, such that its consideration would be prejudicial to the
estate at this stage in the litigation. Mreover, it is the
estate’s position that no evidence exists sufficient to support a
finding of revocation under Georgia | aw

Thus treating the 1970 will as valid and controlling, the
estate contends that, after giving effect to the various
di sclaimers, a QIlP deduction under section 2056(b)(7) is
appropriate with respect to the property passing to the ItemV
trust. The estate avers that the disclainers and Georgia | aw
enabl e the residuary trust to conport with the statutory
requi renent that the surviving spouse be entitled to all incone,
distributable at |east annually. Furthernore, the estate
mai ntai ns that case | aw demands a broad and |i beral
interpretation of the marital deduction and, at the very | east,

that the disclainmers render the disposition here consistent with
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the statute’s underlying policies and with regul ations all egedly
i npl ying that substantial conpliance is a proper standard for
eval uating deductibility under section 2056(b) (7).

1. Prelimnary Matters

Before turning to the substantive questions raised by the
parties’ contentions, we first address several evidentiary
obj ections. Respondent objects to certain of the stipul ated
facts and exhibits primarily on grounds of relevancy. Respondent
additionally argues that consideration of these itens would

conflict with the principle of G eenberg’s Express, Inc. v.

Conmm ssioner, 62 T.C. 324, 327 (1974), that this Court will not

| ook behind a deficiency notice to exam ne respondent’s notives
or admnistrative actions in making the determ nation. The
estate counters that the materials are relevant and that sone
particularly should conme in as adm ssions by respondent under
rules 801(d)(2) and 804(b)(3) of the Federal Rules of Evidence.
Rel evance is defined as “evidence having any tendency to
make the existence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than
it wuld be without the evidence.” Fed. R Evid. 401. Evidence
meeting this standard is adm ssible, while irrel evant evidence is
not. See Fed. R Evid. 402. W conclude that the evidence in

guestion falls short of this rel evancy threshol d.
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Wth the exception of the affidavit by Rufus A Chanbers,
di scussed below, all of the disputed itens relate either to the
estate’s attenpts to obtain a private letter ruling in this
matter or to respondent’s internal communications in preparing
the statutory notice. To the extent that these materials contain
pertinent factual information, such facts are otherw se present
in the record by nmeans of uncontested stipulations and exhibits.
To the extent that the docunments contain respondent’s |egal
conclusions, they are without a place in our analysis. As we
have previously established, “a trial before the Tax Court is a
proceedi ng de novo; our determination as to a petitioner’s tax
l[tability nmust be based on the nerits of the case and not any
previ ous record devel oped at the adm nistrative |evel.”

G eenberqg’' s Express, Inc. v. Conm ssioner, supra at 328. I n

carrying out this mandate here, we cannot substitute sel ected
concl usi ons made by respondent in adm nistrative papers for our
own. We instead nust engage in an independent review of the
facts and application of Iaw thereto. The disputed materials
thus are basically superfluous, and we sustain respondent’s
obj ecti ons.

Wth respect to the affidavit of M. Chanbers, the parties
focus their argunments on the standards for adm ssibility of parol
evidence to aid in construction of a will. The affidavit of M.

Chanbers, the attorney who drafted the 1970 will, was prepared
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nearly 30 years later in anticipation of litigation. Therein,
M. Chanbers purports to recall the intentions underlying certain
portions of the testanmentary |anguage. Since this case was
submtted fully stipulated under Rule 122, we have had no
opportunity to view the deneanor of this witness, to obtain any
information regarding the basis for and extent of his nmenory of
conversations with M. Lassiter, or to assess his credibility.
In this context, we are unwilling to rely on or give any wei ght
to M. Chanbers’ statenents. Hence, to engage in a parsing of
the conplex area of law relating to parol evidence would be a
nmoot and futile exercise. W shall sustain respondent’s
objection. To summarize, we shall exclude stipul ated paragraphs
12, 13, 14, 15, 25, and 52, and Exhibits 9-P, 10-P, 11-P, 12-P,
13-P, 26-P, 27-P, 28-J, 29-J, and 30-J.

[11. Revocati on of 1970 WI I

Since a determnation that the 1970 will has been revoked

woul d obviate any need to scrutinize its terns and the inpact

t hereon of the 1995 disclainmers, we begin our substantive

di scussion with the issue of its effectiveness. Docunents filed
with both this Court and the Probate Court reference a belief on
the part of nmenmbers of the Lassiter famly that a nore recent
will or codicil existed but could not be |ocated. For instance,
each of the eight disclainers recites that “A subsequent w ||

whi ch bequeat hs and devi ses substantially all of the Decedent’s
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property to Ms. Ann Lassiter is believed to exist but cannot be
found.” Simlarly, the petition to this Court contains the
fol | ow ng:

On several occasions in the two year period prior to

his death, Henry told a nunber of his friends and

busi ness associ ates that he had executed a new W I

that woul d nake sure that his estate passed to his wife

and children estate tax free (with the effect of

deferring the estate tax liability until the death of

his wfe).

Unfortunately, when Henry died, no such WII could be

found. An exhaustive search was made and yet the nobst

recent WIIl that could be | ocated was a 1970 i nstrunent

(“1970 WII1”) containing an outdated fifty percent

marital deduction forrmula trust (“Marital Trust”) and a

residuary trust (“Residuary Trust”).

The significance attached by respondent to these avernents
appears to have shifted to sone degree throughout the litigation
process. The answer states that respondent “Alleges that the
only will at issue is the WII probated by the court; * * * that
the will probated by the Court is dispositive of the decedent’s
intent for Federal estate tax purposes; and that parol or
extrinsic evidence is inadmssible to alter the terns of the
decedent’s wll.” A like pronouncenent is made in the
stipulation of facts signed by the parties on Novenber 1, 1999:
“I't is Respondent’s assertion that the 1970 WIIl is the only wll
of the decedent and that it had not been revoked prior to his
death and was the only will admtted to probate; Petitioner

maintains that a nore recent will or codicil exists but cannot be
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found.” However, the supplenental stipulation of facts which the
parties signed on Decenber 13, 1999, includes the |anguage bel ow

The 1970 WIIl was drafted by Rufus A Chanbers, a
menber of the Georgia Bar. A true and correct copy of
his affidavit is attached hereto as Exhibit 27-P and is
accepted as his testinony subject to the follow ng
obj ections. Respondent contends that under Georgia | aw
the 1970 WIIl has been revoked * * * | * * * Petitioner
does not consent to consideration of Respondent’s
revocation contention and, in addition to substantive
obj ections, objects to it on the grounds that it would
constitute a new matter.

From a procedural standpoint, it is well settled that the
Commi ssioner’s determ nation may be affirnmed for reasons ot her
than those assigned in the statutory notice of deficiency. See

Estate of Horvath v. Conm ssioner, 59 T.C 551, 555 (1973). At

the sane tinme, however, it is equally the general rule of this
Court that issues which are not properly pleaded and which are
raised for the first tinme on brief will not be considered when to
do so would surprise and prejudice the opposing party. See DilLeo

v. Comm ssioner, 96 T.C 858, 891-892 (1991), affd. 959 F.2d 16

(2d Gr. 1992); Markwardt v. Conm ssioner, 64 T.C. 989, 997

(1975); Estate of Horvath v. Conm ssioner, supra at 555. Such

prejudi ce arises when the opposing party would be prevented from
presenting evidence that m ght have been offered if the issue had

been tinely raised. See DiLeo v. Conm ssioner, supra at 891;

Estate of Horvath v. Conm ssioner, supra at 555.
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In the instant case, we acknow edge that respondent’s
earlier filings contain statenents which would seemto negate any
intent to rely on a revocation theory. Nonetheless, we also note
that it is at | east questionable whether there exists the type of
potential for prejudice that should preclude its consideration.
The above-described rule focuses primarily on an inability to
present evidence. Here, however, both parties are apparently
willing to accept that there is no evidence which could be
produced to establish specifics regarding the creation, content,
and di sappearance of the alleged instrunment. They rather are
primarily arguing about the |egal consequences of this absence.

G ven these rather unusual circunstances and because, as
expl ai ned bel ow, we agree with the estate’s interpretation of the
substantive Georgia law, we find it unnecessary, and decline, to
rest our disposition of this issue on procedural grounds al one.

The interpretation of wills, wth respect to determ ning the
legal rights and interests created thereunder, is governed by

State law. See Helvering v. Stuart, 317 U.S. 154, 161-162

(1942); Morgan v. Conm ssioner, 309 U S. 78, 80-81 (1940). The

parties here do not dispute that the relevant body of law is that
of the State of Georgia, and we so proceed.
Ga. Code Ann. section 53-2-72 (1997) reads as foll ows:

53-2-72. Distinction between express and inplied
revocati on.

(a) A revocation may be either express or inplied.
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(b) An express revocation is effected when the

maker by witing or action annuls the instrunment. It

takes effect instantly, independently of the validity

or ultimate fate of the wll or other instrunent

containing the revocation.

(c) An inplied revocation results fromthe

execution of a subsequent inconsistent wll. It takes

effect only when the subsequent inconsistent wll

beconmes effectual. |If, fromany cause, the subsequent

inconsistent will fails, the inplied revocation is not

conpl et ed.
Ga. Code Ann. section 53-2-73(a) (1997) then further provides:
“An express revocation by witten instrunment shall be executed
with the sane formality and attested by the sane nunber of
W tnhesses as are requisite for the execution of a wll.”

Appl ying these principles to the matter at bar, we first
conclude that no inplied revocation has occurred. |If M.
Lassiter in fact executed a will or codicil nerely inconsistent
with the disposition in the 1970 will, but not explicitly
revoking the earlier instrunent, such revocation has never been
conpl eted because the | ater docunent, having been |ost or
destroyed without a trace, never becane effectual.

We thus turn to whether the estate’s statenents are
sufficient to establish an express revocation under Georgia | aw,
and we again conclude that they are not. As regards the type of

proof necessary to show express revocation, the Supreme Court of

Ceorgia explained in Driver v. Sheffield, 85 S. E 2d 766, 767 (Ga.

1955) :
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Wil e revocation of a will cannot be established
by proof of parol declarations by the testator, * * * a
clause in a later witten instrunent, properly executed
by the testator, expressly revoking a former will is
not rendered ineffective nerely by the | oss or
destruction of the instrunent which contains it, and
proof of the revocation clause in a later |ost or
destroyed will may be nade by parol. Probate of the
former wll may be defeated upon proof of the execution
of the later witing by the testator, which contained a
cl ause revoking the prior will, and the | oss or
destruction of the later instrument, w thout proof of
the rest of the contents of the |ost or destroyed
instrunent. * * *

The intestate heirs challenging the will in Driver v. Sheffield,

supra at 767, specifically alleged that the later will was
executed in due formand contained a clause revoking any prior
wlls. Hence, based on the rule quoted above, the court reversed
an earlier decision which had dism ssed the challenge. See id.
The Supreme Court of Georgia then further elucidated the neaning
of this holding by subsequently opining in another alleged
revocation case: “W note that had there been sufficient proof
that the 1981 will was validly executed and had been revoked by
destruction, the 1975 will would not have been revived absent

republication. OCGA § 53-2-73; Driver v. Sheffield, 221 Ga. 316,

85 S.E.2d 766 (1955).” Rawins v. Hul me, 425 S.E.2d 861, 862 n.1

(Ga. 1993).

These judicial pronouncenents convince us that where, as
here, a record is devoid of any evidence going to the existence
of an explicit revocation clause or the el enents of proper

execution (i.e., wtnesses and other formalities), or even any
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al l egations thereof by a person in a position to have know edge
of the decedent’s actions, the Suprene Court of Georgia would not
find an express revocation to have been effected. Moreover, we
cannot deny the logic of the following remarks by the estate on
brief:

Respondent seeks to inject the m xed contention of fact
and |aw that the full Marital Deduction WIIl Henry said
he had was, unbeknownst to the Estate, (i) executed by
Henry, (ii) signed by the required nunber of w tnesses,
(ti1) wth the requisite formalities, and (iv)

contai ned a clause revoking the 1970 WIIl. The great
irony is that Henry’'s famly and friends searched high
and | ow for sufficient evidence to prove the existence
and content of the full Marital Deduction WII for
probat e purposes. That evidence woul d have resol ved
this entire dispute but it could not be found.
Consequently, both parties are left to cope with the
obsol ete 1970 WI I .

We therefore proceed on the basis that the 1970 will has not been
revoked under Ceorgia | aw.

V. CQualification for Marital Deduction

We next address whether the interest received by Ms.
Lassiter under the 1970 will, as nodified by the 1995
disclaimers, qualifies for the marital deduction pursuant to
section 2056(b) (7). Section 2056(b)(7) was enacted as part of
t he Econom ¢ Recovery Tax Act of 1981 (ERTA), Pub. L. 97-34, sec.
403(d) (1), 95 Stat. 172, 302. Prior to 1981, no narital
deduction had been permtted for the type of interest now
sanctioned by this provision. ERTA also effected another

significant change to the marital deduction statute in that it
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repeal ed former section 2056(c), thus creating a deduction
unlimted in anmount. See ERTA sec. 403(a)(1)(A), 95 Stat. 301
At the tine of its repeal, section 2056(c) had Ilimted the
aggregat e deduction to the greater of $250,000 or 50 percent of
t he value of the adjusted gross estate. At the tine the 1970
will was drafted, the limtation contained in section 2056(c) was
sinply 50 percent of the adjusted gross estate’s val ue.

The estate now seeks through the various disclainmers to take
advant age of these changes and to obtain a greater deduction than
woul d be afforded by placing up to half of M. Lassiter’s assets
inthe ItemIV trust. As a threshold matter, however, the estate
will be unable to do so if bound by the transitional rule in
section 403(e)(3) of ERTA, 95 Stat. 305. Section 403(e)(3) of
ERTA retains the fornmer aggregate anount limtation if four
conditions are net:

(A) the decedent dies after Decenber 31, 1981,

(B) by reason of the death of the decedent property

passes fromthe decedent or is acquired fromthe

decedent under a will executed before the date which is

30 days after the date of the enactnent of this Act, or

a trust created before such date, which contains a

formul a expressly providing that the spouse is to

recei ve the maxi num anmount of property qualifying for

the marital deduction allowable by Federal | aw,

(C the formula referred to in subparagraph (B) was not

anmended to refer specifically to an unlimted narital

deduction at any tine after the date which is 30 days

after the date of enactnent of this Act, and before the
death of the decedent, and
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(D) the State does not enact a statute applicable to

such estate which construes this type of formula as

referring to the marital deduction allowabl e by Federal

| aw as anended by [section 403(a) of ERTA] * * *

The transitional rule thus applies only in circunstances
where there exists “a formula expressly providing that the spouse
is to receive the maxi mum anount of property qualifying for the
marital deduction allowable by Federal law'. Gven this
| anguage, we believe that only a very strained reading of the
term “expressly” could expand its reach to cover a situation
where, as here, the instrunment in question does not use the
phrase “maxi mum marital deduction”. Respondent has cited and our
research has reveal ed no cases holding that a nere percentage

bequest constitutes a fornula within the nmeaning or intent of

section 403(e)(3) of ERTA. See Estate of Levitt v. Conm Ssioner,

95 T.C. 289 (1990). W decline to do so now and concl ude t hat
the 1970 wll is not subject to the transitional rule. W apply
section 2056 as in effect at M. Lassiter’s date of death.

This statute provides in relevant part:

SEC. 2056. BEQUESTS, ETC., TO SURVI VI NG SPOUSE

(a) Allowance of Marital Deduction.--For purposes
of the tax inposed by section 2001, the value of the
taxabl e estate shall, except as |imted by subsection
(b), be determ ned by deducting fromthe val ue of the
gross estate an anount equal to the value of any
interest in property which passes or has passed from
t he decedent to his surviving spouse, but only to the
extent that such interest is included in determning
the value of the gross estate.
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(b) Limtation in the Case of Life Estate or O her
Term nabl e Interest. --

(1) General rule.--Were, on the | apse of
tinme, on the occurrence of an event or
contingency, or on the failure of an event or
contingency to occur, an interest passing to the
surviving spouse will termnate or fail, no
deduction shall be allowed under this section with
respect to such interest--

(A) if an interest in such property
passes or has passed (for |less than an
adequate and full consideration in noney or
money’s worth) fromthe decedent to any
person other than such surviving spouse (or
the estate of such spouse); and

(B) if by reason of such passing such
person (or his heirs or assigns) nmay possess
or enjoy any part of such property after such
termnation or failure of the interest so
passing to the surviving spouse;

* * * * * * *

(7) Election with respect to |life estate for
survi ving spouse. - -

(A) I'n general.--1n the case of
qualified termnable interest property--

(1) for purposes of subsection (a),
such property shall be treated as
passing to the surviving spouse, and

(ii1) for purposes of paragraph
(1)(A), no part of such property shal
be treated as passing to any person
ot her than the surviving spouse.

(B) Qualified term nable interest
property defined.--For purposes of this
par agr aph- -

(1) I'n general.--The term
“qualified term nable interest property”
means property--
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(I') which passes fromthe
decedent,

(I'1) in which the surviving
spouse has a qualifying incone
interest for life, and

(I'1'l) to which an el ection
under this paragraph applies.

(1i) Qualifying incone interest for
life.--The surviving spouse has a
qualifying incone interest for life if--

(I') the surviving spouse is
entitled to all the inconme fromthe
property, payable annually or at
nore frequent intervals, or has a
usufruct interest for life in the
property, and

(I'l) no person has a power to
appoint any part of the property to
any person other than the surviving
spouse.

Subcl ause (11) shall not apply to a
power exercisable only at or after the
death of the surviving spouse. * * *

(ti1) Property includes interest
therein.--The term “property” includes
an interest in property.

(1v) Specific portion treated as
separate property.--A specific portion
of property shall be treated as separate
property.

(v) Election.--An el ection under
this paragraph with respect to any
property shall be nade by the executor
on the return of tax inposed by section
2001. Such an el ection, once made,
shal |l be irrevocabl e.
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In other words, section 2056(a) generally allows an unlimted
deduction against estate tax liability for property transferred
to a surviving spouse, but section 2056(b) (1) creates an
exception denying the deduction when the spouse’s interest takes
a form such as alife estate in trust, which will termnate in
favor of another beneficiary. Section 2056(b)(7) is anong
several exceptions to the exception and allows a deduction for
so-called QT P, qualified term nable interest property.

In the matter before us, the parties do not dispute that an
interest in the ItemV trust passed to Ms. Lassiter from
decedent or that a tinely QI P election was made on the estate
tax return. At issue then is whether such interest constitutes a
qualified incone interest for life. Furthernore, since the
estate, appropriately, does not contend that the ItemV trust as
originally set forth in the 1970 wll qualifies for the marital
deduction, the dispositive issue can be franmed nore specifically
as whether the 1995 disclainmers render the trust eligible for
QTI P treatnent.

Regul ati ons pronul gated under section 2056 contenpl ate that
di scl ai ned property may be treated as passing to the surviving
spouse within the meaning of the statute. Section 20.2056(d)-
2(b), Estate Tax Regs., provides in this regard:

If an interest in property passes froma decedent to a

person other than the surviving spouse, and the

interest is created in a transfer made after Decenber
31, 1976, and--
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(1) The person other than the surviving
spouse nakes a qualified disclainmer wth respect
to such interest; and
(2) The surviving spouse is entitled to such
interest in property as a result of such
di sclaimer, the disclained interest is treated as
passing directly fromthe decedent to the
surviving spouse. * * *
This Court has simlarly reiterated that “a trust that was not
eligible initially for a marital deduction may becone eligible if
the persons with interests in the trust that jeopardize the
marital deduction, other than the surviving spouse, effectively

disclaimtheir interests.” Estate of Bennett v. Conmni Ssioner,

100 T.C. 42, 58 (1993).
Nonet hel ess, such a disclainmer can be “qualified” and
ef fective for purposes of Federal estate tax law only to the
extent that it satisfies the requirenents enunerated in section
2518. See sec. 2046. Section 2518 reads in part as follows:
SEC. 2518. DI SCLAI MERS.

(a) General Rule.--For purposes of this subtitle,
if a person makes a qualified disclainer with respect
to any interest in property, this subtitle shall apply
wWth respect to such interest as if the interest had
never been transferred to such person.

(b) Qualified D sclainmer Defined.--For purposes of
subsection (a), the term*®“qualified disclainer” nmeans
an irrevocabl e and unqualified refusal by a person to
accept an interest in property but only if--

(1) such refusal is in witing,
(2) such witing is received by the

transferor of the interest, his |egal
representative, or the holder of the legal title
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to the property to which the interest relates not
|ater than the date which is 9 nonths after the
| ater of--

(A) the date on which the transfer
creating the interest in such person is made,
or

(B) the day on which such person attains
age 21,

(3) such person has not accepted the interest
or any of its benefits, and

(4) as a result of such refusal, the interest
passes without any direction on the part of the
person maki ng the discl ai ner and passes either--

(A) to the spouse of the decedent, or

(B) to a person other than the person
meki ng the discl ai ner.

(c) O her Rules.--For purposes of subsection (a)--

(1) Disclainmer of undivided portion of
interest.--A disclaimer with respect to an
undi vi ded portion of an interest which neets the
requi renents of the precedi ng sentence shall be
treated as a qualified disclainmer of such portion
of the interest.

(2) Powers.--A power with respect to property
shall be treated as an interest in such property.

Moreover, in order for the requirenment of section 2518(b)(4)
to be net, a disclainmer nust also be effective under applicable

State | aw. See Estate of Bennett v. Conm ssioner, supra at 67.

Such is demanded by the previously nentioned general rule that
legal rights and interests in property, and transfers thereof,
are created and determ ned by State |law, but the manner in which

these interests are to be taxed is governed by Federal |aw. See
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Hel vering v. Stuart, 317 U S. at 161-162; Mrgan v. Conm ssSioner,

309 U.S. at 80. Hence, the interest nmust have validly passed
w t hout disclaimant direction under State |aw before it wll be
deened to have done so for Federal tax purposes. See Estate of

Bennett v. Comm ssioner, supra at 67. Relevant portions of the

CGeorgia disclainmer statute are reproduced bel ow
53-2-115. Renouncenent of succession.

(a) Any person to whoman interest in property is
transferred, or who succeeds to an interest in property
by contract or by operation of law, or any fiduciary
acting on behalf of such person is authorized to and
may renounce in whole or in part the succession to any
property or interest therein by filing a witten
instrument within the time and at the place provided in
subsection (b) of this Code section. For purposes of
this Code section, the term*®“interest in property”

i ncl udes any powers over or rights with respect to such
property. The instrunment shall:

(1) Describe the property or part thereof or
i nterest therein renounced,

(2) Be signed by the person renouncing or by
a fiduciary acting on behalf of such person; and

(3) Declare the renunciation and the extent
t her eof .

* * * * * * *

(c) Unless the decedent or donee of the power has
otherwi se indicated by his or her will, the interest
renounced and any future interest which is to take
effect in possession or enjoynent at or after the
term nation of the interest renounced shall pass as if
t he person renouncing had predeceased the decedent or,
if the person renouncing is one designated to take
pursuant to a power of appointnent exercised by a
testamentary instrunent, as if the person renouncing
had predeceased the donee of the power. |In every case
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the renunciation relates back for all purposes to the date
of death of the decedent or the donee, as the case may be.

* * * * * * *

(h) Nothing in this Code section shall be deened
to alter the duties or responsibilities of any
fiduciary to act in the best interests of the person or
persons the fiduciary represents. However, nothing
contained in this Code section shall be deened to limt
the authority granted by this Code section to the
fiduciary to renounce an interest in property. [Ga.
Code Ann. sec. 53-2-115 (1997).]

A. Al Incone Payabl e Annually

We now eval uate the factual circunstances before us in |ight
of the above-quoted statutory mandates. The first requirenent
specified for a qualified incone interest for life is that the
surviving spouse be entitled to all income fromthe property,
payabl e at | east annually. See sec. 2056(b)(7)(B)(ii)(l). At
m ni mum then, no interest can qualify for QINP treatnent if any
person other than the surviving spouse is entitled to i ncone
distributions during the spouse’s lifetine. The ItemV trust,
however, provides a nmechanism by which the Lassiter children or
their descendants may receive trust incone while Ms. Lassiter is
living. The trustee is authorized to make such distributions for
the children’s support and education. Unless properly
di sclaimed, these interests will be fatal to the marital

deducti on.



- 34 -

Each child and potential unborn or unascertai ned descendant
executed, either personally or through a guardian ad litem a
di sclaimer renouncing “all rights, title, and interest” to incone
fromthe residuary trust during Ms. Lassiter’'s life. The
parties have stipulated that these disclainers neet the formal
requi renents of section 2518 and Ga. Code Ann. section 53-2-115.
Since both section 2518 and Ga. Code Ann. section 53-2-115
explicitly permt disclainers of partial interests, we further
conclude that neither statute creates any substantive barrier to
the valid renunciation of an incone interest in a trust.
Regul ati ons pronul gated under section 2518 buttress this
concl usi on by expl ai ni ng:

For exanple, if an incone interest in securities is

bequeathed to A for life, then to B for life, with the

remai nder interest in such securities bequeathed to A's

estate, and if the remaining requirenents of section

2518(b) are net, A could nake a qualified disclainer of

either the inconme interest or the remainder, or an

undi vi ded portion of either interest. * * * [Sec.
25.2518-3(a)(1) (i), Gft Tax Regs.]

In addition, we decline respondent’s invitation to question
the validity of these disclainmers on the grounds that those
executed by the guardian ad litemfailed to protect the best
interests of the beneficiaries. The renunciations endeavor to
preserve in excess of $14 mllion in a trust nam ng M.
Lassiter’s descendants as the ultimte renai nder beneficiaries.

G ven this potential for future benefit, we are unwilling to find

a violation of fiduciary duties. For simlar reasons, we are
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equally unwilling to construe Ms. Lassiter’s actions in
attenpting to obtain the increased deduction as a violation of
her fiduciary duties as admnistrator and trustee. On the record
before us, we |lack any basis upon which to eval uate or second-
guess the Probate Court’s acceptance of the actions by the
fiduciaries.

Hence, we are satisfied that M. Lassiter’s descendants
effectively disclained their right to receive trust incone during
Ms. Lassiter’s life, and thereby cut off the trustee’s
di scretionary power to make such distributions for their support
and educati on.

Because the ItemV trust as witten establishes only two
cl asses of beneficiaries to whomthe trustee may distribute
inconme; i.e., M. Lassiter’s wife and his descendants, the
children’ s disclainmers | eave Ms. Lassiter as the sole potential
reci pient. That al one, however, does not necessarily nmean she is
entitled to all income payable at |east annually.

The | anguage of the trust instrunent which bears upon this
guestion states that the trustee “shall use such part of the
i ncome and/or principal thereof as it may deem necessary to
provi de for the support in reasonable confort of ny wife”. The
docunent also recites M. Lassiter’s desire that the trustee “in
maki ng encroachnent for the benefit of ny wiwfe to encroach first

on the trust created for ny wife in Item IV hereof before
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encroaching on this trust”. Based on these recitations,
respondent maintains that Ms. Lassiter is not entitled to al
i ncone; rather, she is entitled only to so nuch of the inconme as
falls within the ascertainable standard of what is necessary for
her support in reasonable confort, and any anount in excess
thereof is to be accunmul ated. Respondent further characterizes
Ms. Lassiter’s interest in the ItemV trust as secondary and
coments that distributions nmay be nade to her only after
considering the income and corpus of the ItemI1V trust.

Conversely, it is the estate’s position that in absence of
any explicit direction regarding the timng and anount of
di stributions or the accunulation of inconme, both Ga. Code Ann.

section 53-12-190 (1997) and Friednan v. United States, 364 F.

Supp. 484 (S.D. Ga. 1973), establish Ms. Lassiter’s right to al
incone at |east annually. The estate also argues that the
reference to encroachnment relates only to distributions of
princi pal and has no inpact on Ms. Lassiter’s right to incone.
We deal first wwth this apparent dispute over the effect of
t he encroachnment clause. |In the context of trust law, the term
“encroach” is commonly used and understood to refer to invasion
of trust corpus or principal. For exanple, Ga. Code Ann. section
53-12-250 (1997) is entitled “Di sposition of incone; encroachnent
on corpus”. Specifically in the 1970 will, the word is enpl oyed

in two other instances, each making explicit the connection
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bet ween encroachnent and trust res. As regards the Item IV trust
and the ItemV trust shares to be established for the descendants
after Ms. Lassiter’s death, the trustee is “authorized to
encroach on the corpus of the property” and “authorized to
encroach upon the principal of the share”, respectively. In
contrast, encroach is never the verb used in phrases expressly
addr essi ng paynent of incone. W thus have no basis for deciding
t hat an unconventional sense is neant in Item V(b) and concl ude
that the instruction is not germane to our discussion of the
surviving spouse’s incone rights. Accordingly, we nove to
anal ysis of whether Georgia |law affords Ms. Lassiter the right
to all inconme at |east annually.

The regul ati ons under section 2056(b)(7) which interpret
this requirement provide generally that

The provisions of local |law are taken into account in

determ ni ng whether the conditions of section

2056(b)(7)(B)(ii)(1) are satisfied. For exanple,

silence of a trust instrunent as to the frequency of

paynment is not regarded as a failure to satisfy the

requi renent that the inconme nust be payable to the

surviving spouse annually or nore frequently unless

applicable local |law permts paynents |ess frequently.

[ Sec. 20.2056(b)-7(g), Estate Tax Regs.]
The reqgul ations al so offer nore specific guidance for certain
i ssues by indicating that the principles of section 20.2056(b)-
5(f), Estate Tax Regs., apply in determ ning whether the

surviving spouse is entitled to all income. See sec. 20.2056(Db)-

7(d)(2), Estate Tax Regs. Anong the principles so referenced is
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the one set forth in section 20.2056(b)-5(f)(7), Estate Tax
Regs.: “An interest passing in trust fails to satisfy the
condition * * * | that the spouse be entitled to all the incone,
to the extent that the inconme is required to be accunmulated in
whol e or in part or may be accunul ated in the discretion of any
person other than the surviving spouse”. W therefore nust
decide, in light of State |law, whether the ItemV trust, as
affected by the disclainers, authorizes accumul ati on or requires
full annual distribution.

Ga. Code Ann. section 53-12-190, upon which the estate
relies, provides in relevant part:

53-12-190. Trustee Duties.

(a) The duties contained in this chapter are
appl i cabl e except as otherw se provided in the trust
instrunent, and are in addition to and not in

limtation of the common | aw duties of the trustee,
except to the extent inconsistent therewth.

* * * * * * *

(c) The trustee shall distribute all net incone
derived fromthe trust at |east annually.

Qur inquiry thus becones whether the 1970 will “otherw se
provide[s]” within the neaning of the statute. Unfortunately,
research has reveal ed no opinions fromcourts |ocated within the
State of CGeorgia which address subsection (c) of Ga. Code Ann.
section 53-12-190 and its relationship to subsection (a).
However, this statute is the successor to Ga. Code Ann. sections

108- 445 and 108-446 (Code 1933), which were construed by the U S.
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District Court for the Southern District of Georgia in Friedman

V. United States, supra. These predecessor |aws read:

Where the trust instrunment is silent as to the
time of distribution of inconme and the frequency
thereof, all trustees of all trusts subject to the | aws
of this State, whether heretofore or hereafter
established, shall distribute all net inconme derived
fromthe property conprising such trust at | east
annual ly, on a calendar or fiscal year basis. [Ga.
Code Ann. sec. 108-445.]

In the case of any trust now in existence or
hereafter created where the trust instrunent expressly
directs or permits net incone to be distributed |Iess
frequently than annually, the express provisions of
such instrunment shall govern the tinme and manner of
maki ng di stributions of inconme. [Ga. Code Ann. sec.
108- 446. ]

The trust at issue in Friedman v. United States, supra at

484- 485, instructed the trustees:

To pay to ny wife, SOPH E M BODZI NER, such part of the

net inconme as the Trustees nmay deem necessary to

provi de for the proper support, confort and happi ness

of ny wife. Said Trustees shall be authorized to

encroach upon the corpus of the trust estate at any

time and fromtinme to tinme in such anmounts as they may

deem necessary, taking into consideration the inconme of

my wife's separate estate, to provide for the proper

support and confort of ny wfe.
The question before the court was whether this trust satisfied
the all inconme payable annually requirenent of section
2056(b)(5), which parallels that set forth in section 2056(b) (7).
See id. at 486. The court queried whether the trust qualified
for the marital deduction “where by its terns the entire incone
fromthe trust property does not have to be paid annually to the

surviving spouse but only such part thereof as the trustees deem
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necessary to provide for her ‘support, confort and happi ness’”
Id. at 485. The Comm ssioner, as here, argued that the anount of
income to which the surviving spouse was entitled was limted and
that accunmul ation was permtted. See id. at 486.

The District Court analyzed the | anguage of the trust
instrunment in light of the Georgia statutory | aw and concl uded:

since the trust instrunent is “silent” as to tine of
income distribution, | nust perforce read Item XXIV to
mean that “the trustees shall pay to ny wife all the
net income derived fromthe trust property at | east
annual ly”.7 | cannot agree with an interpretation of §
108- 446 that would nmake 8§ 108-445 inoperative here on
the theory that the |anguage of the Bodzi ner trust
anobunts to express permssion to the trustees to
distribute net incone on a |less frequent basis than
annual | y.

* * * The intent of the Act of 1960 (Ga. Code 88 108-
445, 446) was to nmake discretionary income trusts that
are silent as to frequency of paynent eligible for the
marital deduction. The requirenent of the statute that
under such a trust all net incone nust be paid by the
trustees at |east annually nmust be read into the
Bodziner trust, delimting any fiduciary discretion in
such respect.

” The Act of 1960 does not mean that discretionary incone
trusts have seen their day in Georgia. Silence of the instrunent
as to time and frequency of distribution has becone a l[imtation
rather than a grant of fiduciary authority. Such a trust wll
qualify for the marital deduction. So the Legislature reasonably
conceived. |If the testator does not want it that way, he can
recite that it is his express wish that distribution of net incone
may be on a | ess frequent than annual basis in the trustee’'s
di scretion. * * *

[1d. at 489 & n.7.]
Al t hough we acknow edge that opinions of a U S. District Court do
not constitute binding precedent in this Court, we find it

appropriate to give proper regard and weight to interpretations
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of State law by local tribunals. See Conm ssioner v. Estate of

Bosch, 387 U. S. 456, 465 (1967); Propper v. dark, 337 US. 472,

486-487 (1949); Helvering v. Stuart, 317 U. S. at 162-163.

Friedman v. United States, 364 F. Supp. 484 (1973), reflects

that the statutes fromwhich Ga. Code Ann. section 53-12-190
sprang were enacted for the purpose of establishing a default
rul e by which spousal trusts were able to qualify for the marital
deduction absent an unm stakabl e expression of intent to the
contrary. At the same tine, no evidence suggests that the
Ceorgia |l egislature has since sought to weaken this rule and
thereby nmake it easier for a trust to fall short of deductible

status. The above-quoted sections addressed in Friedman v.

United States, supra, were subsequently recodified verbatimin

all material respects as subsections (b) and (c) of Ga. Code Ann.
section 53-13-53 (Code 1981). The provisions existed in such
formuntil the conprehensive revision and conpl ete recodification
of Georgia trust |law which took effect on July 1, 1991, and which
enacted Ga. Code Ann. section 53-12-190. An article explaining
the new act by the individual who served as Reporter to the Trust
Law Revi sion Comm ttee which drafted the measure indicates that
no substantive change was intended. See Emanuel, “The Georgia
Trust Act”, 28 Ga. St. B.J. 95, 97 (1991). Giting former Ga.
Code Ann. section 53-13-53, the article states: “The Act

* * * carries forward the Georgia statute directing the trustee
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to distribute net incone at |east annually in OC G A § 53-12-
190(c).” 1d. at 97 & n.40. 1In contrast, the article highlights
and expounds upon alterations in prior law. See id.

Here then is the situation with which we are faced in
deci di ng whet her Georgia courts would require annual distribution
on the facts before us. In terns of the |legal context, we are
presented with a State statute that, in connection with its
interpretive history, clearly denonstrates a bias on the part of
Ceorgia | awrakers toward enabling trusts to qualify for the
marital deduction. Mreover, froma practical standpoint, we
address a situation where any accunul ation of inconme by the
trustee under an ascertainable standard theory woul d be
poi ntl ess.

The descendants have disclained their right to all incone
earned by the trust during Ms. Lassiter’s lifetine. Under the
State disclainer |law, they are deened to have predeceased Ms.
Lassiter as to these suns. The anounts thus can neither be
distributed to themwhile Ms. Lassiter is living nor be added to
the remainder interest they will take after her death. The
surviving spouse, or her estate, is the only possible beneficiary
of this incone. The disclainmers have therefore rendered
meani ngl ess any discretion on the part of the trustee to
accunul ate i ncone.

On bal ance, we believe that where a standard for
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di stribution has so been vitiated of any potential for protecting
the interests of any other beneficiary, a Georgia court would
deem the subject trust instrunent to have been rendered silent as
to timng and frequency of paynent, such that the default rule of
Ga. Code Ann. section 53-12-190(c) would require not |ess than
annual paynent of all inconme to the surviving spouse. W so
concl ude here.

Furthernore, we are equally satisfied that adm nistrative
powers granted to the trustee by the 1970 will do not
i nperm ssibly negate Ms. Lassiter’s inconme rights for purposes
of the section 2056 deduction. Although the ternms of the wll
authorize the trustee discretionally: (1) To apportion or
al l ocate recei pts and paynents anong principal and inconme, and
(2) to hold unproductive property, regulations provide that
neither of these powers is fatal to the marital deduction in
ci rcunst ances such as those now before the Court.

Section 20.2056(b)-5(f)(4), Estate Tax Regs., contains the
fol | ow ng:

Provisions granting adm nistrative powers to the

trustee will not have the effect of disqualifying an

interest passing in trust unless the grant of powers

evi dences the intention to deprive the surviving spouse

of the beneficial enjoynent required by the statute.

Such an intention will not be considered to exist if

the entire terms of the instrunent are such that the

| ocal courts will inpose reasonable limtations upon

t he exercise of the powers. Anong the powers which if

subject to reasonable Iimtations will not disqualify

the interest passing in trust are the power to
determ ne the allocation or apportionnent of receipts
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and di sbursenents between i ncone and corpus, the power
to apply the incone or corpus for the benefit of the
spouse, and the power to retain the assets passing to
the trust. For exanple, a power to retain trust assets
whi ch consi st substantially of unproductive property
will not disqualify the interest if the applicable
rules for the admnistration of the trust require, or
permt the spouse to require, that the trustee either
make the property productive or convert it within a
reasonable time. Nor will such a power disqualify the
interest if the applicable rules for adm nistration of
the trust require the trustee to use the degree of
judgnent and care in the exercise of the power which a
prudent man would use if he were owner of the trust
assets. * * *

Ceorgia law then supplies the requisite limtations. The
Comrent to Ga. Code Ann. section 53-12-190 indicates that
subsection (a) inposes the necessary duty of care and diligence:

Pursuant to subsection (a), a trustee is subject
to the duties the conmmon | aw i nposes on trustees, as
well as the duties expressly set forth in the Act. The
Committee deened it unnecessary to catal og the duties
of a trustee because the common | aw has devel oped t hem
with admrable clarity. * * *

The common |aw duties referred to are set forth in
detail in the Restatenent, Trusts, Second, 88 169-185.
These duties, and the duties set forth in the Act, may
be varied by the trust instrunent, see § 53-12-5,
supra, except as otherw se provided by |aw, see, e.g.,
8§ 53-12-194 (a), infra, and unless the provision in the
trust instrunent is violative of public policy. * * *
The duty of ordinary diligence, fornerly codified at
OCGA § 53-13-51 and defined as “that degree of care
which is exercised by ordinarily prudent persons under
the same or simlar circunstances” in OCGA § 51-1-2, is
now enconpassed by § 53-12-190 (a). * * *

I ncl uded anongst the referenced comon-law materials is 1
Restatenent, Trusts 2d, section 174 (1959), which reads: “The

trustee is under a duty to the beneficiary in admnistering the
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trust to exercise such care and skill as a man of ordinary
prudence woul d exercise in dealing with his own property”. In
addition, Ga. Code Ann. section 53-12-194(a) (1997) provides that
“No provision in a trust instrunent is effective to relieve the
trustee of liability for breach of trust commtted in bad faith
or intentionally or with reckless indifference to the interest of
the beneficiary”.

Based on these pronouncenents, we believe that Ceorgia
courts would limt the trustee’s admnistrative powers to a
sufficient extent to prevent their jeopardizing the incone
beneficiary’s interest. See also Rev. Rul. 69-56, 1969-1 C. B
224; Rev. Rul. 66-39, 1966-1 C. B. 223 (each sanctioning simlar
grants of trustee authority in a marital deduction context). W
al so note that the above-described powers are set forth in Item
XIl of the 1970 will and are applicable to “every trust” created
by the will. Accordingly, the trust terns grant to the trustee
such powers in managing both the ItemIV and the ItemV trusts.
Yet respondent has stipulated that the Item IV trust qualifies
for the marital deduction under section 2056(b)(5), which statute
contains an identical all incone payable annually el ement.
Respondent has not, however, offered any evidence that the State

courts would inpose reasonable Iimtations in the one context and
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not the other. W conclude that Georgia | aw enables the ItemV
trust to satisfy the requirenent of section 2056(b)(7)(B)(ii)(l).

B. No Power To Appoi nt

We turn next to the requirenent of section
2056(b)(7)(B)(ii)(1l) that no person have a power to appoint
trust property to any person other than the surviving spouse. In
addition to the specific references to incone addressed in the
precedi ng di scussion, several provisions of the ItemV trust can
be construed generally as granting a power to appoint trust
property. Three such powers may be exercised and given effect
during Ms. Lassiter’s life: (1) The trustee nmay use principal
for the support in reasonable confort of the surviving spouse;

(2) the trustee may use principal for the support and education
of M. Lassiter’s children; and (3) Ms. Lassiter may direct the
trustee at any tine to turn trust property over to M. Lassiter’s
descendants or their spouses. The exercise of a fourth power,
Ms. Lassiter’s testanentary power of appoi ntnent, would be given
effect at her death.

Wth respect to the trustee’s power to distribute to Ms.
Lassiter, regulations again provide specifically that such a
power is not inconsistent wwth the marital deduction:

An inconme interest in a trust will not fail to

constitute a qualifying inconme interest for life solely

because the trustee has a power to distribute principal

to or for the benefit of the surviving spouse. The

fact that property distributed to a surviving spouse
may be transferred by the spouse to anot her person does
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not result in a failure to satisfy the requirenent of
section 2056(b)(7)(B)(ii)(ll). * * * [Sec. 20.2056(Db)-
7(d)(6), Estate Tax Regs.]

Hence, the estate’s deduction will not be disallowed on the basis
of this power.

Concerning the trustee’'s power to use principal for the
support and education of the Lassiter children, we find that the
descendants effectively disclainmed any right to recei ve under
this power. Their situation parallels that recogni zed for
marital deduction purposes in section 20.2056(b)-7(h), Exanple
(4), Estate Tax Regs:

Exanple 4. Power to distribute trust corpus to other
beneficiaries. Ds will established a trust providing
that Sis entitled to receive at |east annually all the
trust income. The trustee is given the power to use
annually during S's lifetinme $5,000 fromthe trust for
t he mai nt enance and support of Ss mnor child, C. Any
such distribution does not necessarily relieve S of S s
obligation to support and maintain C. S does not have
a qualifying incone interest for life in any portion of
the trust because the bequest fails to satisfy the
condition that no person have a power, other than a
power the exercise of which takes effect only at or
after S's death, to appoint any part of the property to
any person other than S. The trust would al so be
nondeducti bl e under section 2056(b)(7) if S, rather
than the trustee, held the power to appoint a portion
of the principal to C However, in the |atter case, if
S made a qualified disclaimer (wthin the nmeani ng of
section 2518) of the power to appoint to C, the trust
could qualify for the marital deduction pursuant to
section 2056(b)(7), assum ng that the power is personal
to S and S's disclainmer termnates the power.

Simlarly, in either case, if C nade a qualified
disclainmer of Cs right to receive distributions from
the trust, the trust would qualify under section
2056(b)(7), assumng that C s disclainer effectively
negates the trustee’s power under |ocal |aw.
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Since Ga. Code Ann. section 53-2-115 broadly permts
beneficiaries to disclaim®“any powers over or rights with respect
to such property”, we see no grounds for questioning the efficacy
under State |law of the descendants’ disclainmers of rights to
corpus. Thus, for reasons anal ogous to those expl ai ned above in
connection with the children’s right to receive incone, we
conclude that the disclainers |ikew se extinguished the trustee’s
authority to distribute principal.

As regards Ms. Lassiter’s inter vivos power of appointnent,
authority of this type is declared by regulation to be
inconpatible with the definition of a qualifying income interest
for life: *“For purposes of section 2056(b)(7)(B)(ii)(lIl), the
surviving spouse is included within the prohibited class of
power hol ders referred to therein.” Sec. 20.2056(b)-7(d)(1),
Estate Tax Regs. Consequently, this power nmust be negated by the
1995 disclainmers in order for the ItemV trust to be eligible for
QTI P treatnent.

Wth respect to the adult, mnor, and unborn or
unascert ai ned descendants by or on whose behal f disclainers were
executed, the previously quoted Exanple (4) of section
20. 2056(b)-7(h), Estate Tax Regs., supports the conclusion that
their renunciations were equally sufficient to extinguish their
right to receive under Ms. Lassiter’s inter vivos power. The

same would be true for M. Smth, Cathy’ s spouse. However, the
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record contains no disclainmers which reference Ms. Lassiter’s
power to appoint to other, yet undeterm ned, spouses of
descendants.

Under one potential interpretation of the Georgia disclainer
statute, no further renunciation would be necessary to elimnate
Ms. Lassiter’s power to distribute to such contingent spouses.
Ga. Code Ann. section 53-2-115(c) specifies that disclained
interests pass as if the person renounci ng had predeceased the
decedent. Accordingly, if all descendants are deened to have
died before M. Lassiter with respect to the inter vivos power,
| ogi ¢ woul d appear to demand cl osure at his death of the class of
possi bl e spousal appoi nt ees.

Nonet hel ess, we find it unnecessary to rely solely on this
interpretation of State law in that we conclude Ms. Lassiter’s
di sclaimer of her inter vivos power, in her individual capacity,
was effective and thereby termnated the interests of al
potential appointees. The parties disagree as to whether Ms.
Lassiter’s retention of a testanentary power of appointnent over
the trust invalidated her disclainmer of the inter vivos power.

We decide, primarily on the basis of section 25.2518-2(e)(2),

Gft Tax Regs., that it did not.



- 50 -

Paragraph (e) of section 25.2518-2, Gft Tax Regs., is
entitled “Passage without direction by the disclaimnt of
beneficial enjoynent of disclained interest”, and it reads in
pertinent part as follows:

(1) In general. A disclainmer is not a qualified

di scl ai mer unl ess the disclained interest passes

Wi thout any direction on the part of the disclaimnt to

a person other than the disclainmnt (except as provided
in paragraph (e)(2) of this section). * * *

| f a power of appointnment is disclainmed, the

requi renents of this paragraph (e)(1l) are satisfied so
long as there is no direction on the part of the

di sclaimant with respect to the transfer of the
interest subject to the power or with respect to the
transfer of the power to another person. A person my
make a qualified disclainmer of a beneficial interest in
property even if after such disclainmer the disclainmnt
has a fiduciary power to distribute to designated
beneficiaries, but only if the power is subject to an
ascertai nabl e standard. * * *

(2) Disclainmer by surviving spouse. In the case of a
di scl ai mer made by a decedent’s surviving spouse with
respect to property transferred by the decedent, the

di sclaimer satisfies the requirenents of this paragraph
(e)(2) if the interest passes as a result of the

di sclaimer without direction on the part of the
surviving spouse either to the surviving spouse or to
anot her person. |If the surviving spouse, however,
retains the right to direct the beneficial enjoynent of
the disclainmed property in a transfer that is not
subject to Federal estate and gift tax (whether as
trustee or otherw se), such spouse will be treated as
directing the beneficial enjoynent of the disclained
property, unless such power is |limted by an

ascertai nabl e standard. * * *

G ven the structure of the foregoing regul ation, we believe
t hat subparagraph (1) sets forth the general principle and

subpar agraph (2) establishes a nore specific rule applicable only
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to a surviving spouse’s disclainmer. Accordingly, while
renunci ation of an inter vivos power of appointnment but retention
of a testanentary power would not, in general, result in a
qualified disclainer, see sec. 25.2518-3(d), Exanple (9), G ft
Tax Regs., a surviving spouse is not so constrained. So |long as
t he spouse’s retai ned power cannot be exercised in a nontaxable
context, the disclainer is effective for tax purposes.

Section 2044, in turn, expressly provides that the val ue of
any property for which a deduction was taken under section
2056(b)(7) is included in the surviving spouse’s gross estate.
Consequently, a surviving spouse cannot, by neans of a
testanentary power of appointnent over a QI P trust, direct
beneficial enjoynment of the trust property in a transfer that
will not be subject to Federal estate tax. W therefore concl ude
that retention of such a testanmentary power does not cause the
di sclaimer of an inter vivos power to fail to satisfy the section
2518 requirenent when a QTl P deduction wll be taken for the
trust to which the powers rel ate.

Moreover, we note that the foregoing construction harnonizes
with section 2056, which explicitly permts a surviving spouse to
hold a testanentary power of appointnent over a QIlP trust.

Since reqgul ations contenplate and case law affirns that
di sclaimers may be used to enable otherwise ineligible interests

to qualify for the marital deduction, see Estate of Bennett v.
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Comm ssioner, 100 T.C at 58; sec. 20.2056(d)-2(b), Estate Tax

Regs., we decline to adopt a rule whereby a spouse attenpting to
do so is forced to renounce rights allowed by the very terns of
t he deduction statute.

Here, of the two elenents required to establish a qualifying
inconme interest for life and consequent eligibility for the QTP
deduction, we decided above that the first had been net. W then
concluded that all interests affecting the second, with the
possi bl e exception of Ms. Lassiter’s inter vivos power to
appoint to descendants’ future spouses, had been properly
di scl ai med. Because this power is personal to M. Lassiter’s
wi fe, and because we again have no reason to question its
ef fectiveness under Georgia |law, we observe that a qualified
di scl aimer thereof would parallel the situation approved for QTlIP
pur poses in section 20.2056(b)-7(h), Exanple (4), Estate Tax
Regs. Thus, the effect of our accepting Ms. Lassiter’s
di scl ai mer of her inter vivos power would be to render the ItemV
trust a deductible interest under section 2056(b)(7). Such
deduction, in turn, would cause the property to be subject to
Federal estate tax in Ms. Lassiter’s estate. W therefore hold
that Ms. Lassiter nmade a qualified disclainmer of her inter vivos
power over the ItemV trust. Her ability to appoint trust
property during her life has been extinguished. As a result,

there remain no powers over the ItemV trust of the type
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proscribed by section 2056(b)(7)(B)(ii)(Il). Ms. Lassiter’s
interest therein thus constitutes a qualifying incone interest
for life, and the estate is entitled to a deduction pursuant to
section 2056(b) (7).

We conclude with a few brief coments on several of the
additional argunents raised by the parties. First, both
respondent and the estate advocate positions regarding the
validity of the disclainmer executed by Ms. Lassiter in her
capacity as trustee. Because inpermssible interests in the Item
V trust were effectively disclained by other renunciations, and
because Ceorgia |law elimnates potentially suspect accunul ati on
or adm nistrative powers in these circunstances, the trustee
di sclaimer is unnecessary for qualification. To address its
validity would be noot. Due to possible broader inplications,
however, we do say a few words about respondent’s general
statenent that, in interpreting the 1970 will, we nust disregard
all of Ms. Lassiter’s actions as trustee, apparently on the
grounds that her appointnent fails to conmply with the terns of
Item X of the will. Respondent seens to maintain that Item X
limts the permssible trustee to a corporate entity. W
di sagr ee.

Wiile the will may limt beneficiaries to appointnment of a
corporate trustee when they choose to exercise their right to

renmove and replace an acting trustee, the docunent specifies no
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procedures or requirenents to be observed in the event of refusal
by the initial named trustee to accept the trust. In contrast,
Ga. Code Ann. section 53-12-6 (1997) mandates that “A trust shal
never fail for the want of a trustee.” Longstanding judicial
precedent then provides that the State courts are enpowered to

appoint a trustee, see Prince v. Barrow, 48 S.E. 412, 418 (Ga.

1904), and Ga. Code Ann. section 53-12-170(c) (1997) permts the
courts to do so on the petition of an interested person. Since
the will here does not purport to restrict judicial authority,
and in fact seens to recognize that such exists with the
statenent regarding “Any successor Executor or Trustee appoi nted
as herein provided, or appointed according to |aw’, we see no
reason to question the actions of the Probate Court in appointing
Ms. Lassiter as trustee.

Second, because testator intent is referenced by both
parties in a variety of contexts, we nention its role in this
[itigation. On one hand, it is axiomatic that construction of a
will is to be based on the intent of the testator as can be
ascertained therein. See Ga. Code Ann. sec. 53-2-91 (1997). It
is equally clear in the case at bar that M. Lassiter did not
contenplate the qualification of the ItemV trust for a QIP
el ection, since section 2056(b)(7), which created the el ection,
had not yet been enacted. On the other hand, however,

di sclainmers, which by their very nature operate to nodify a
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testamentary plan, are recogni zed under both Federal and State
|aw. Wiere, as here, a party seeks to achieve a result
uncontenpl ated by the testator by neans of such renunciations,
original intent becomes largely irrelevant. Wat M. Lassiter
may have envisioned has little relation to, and offers us mnim
assistance in deciding, what interests were ultimtely received
t hrough operation of the disclainers and State | aw.

Third, we observe that cases such as Estate of Bennett v.

Comm ssioner, 100 T.C. 42 (1993), and Estate of N cholson v.

Comm ssioner, 94 T.C. 666 (1990), cited by respondent for the

proposition that |ower State court actions do not control Federal
t ax consequences, do not authorize us to ignore the |ong-accepted
device of beneficiary disclainmers, which we independently have
determ ned to be valid under State and Federal | aw.

Lastly, because we have found Ms. Lassiter’s interest to
fall within the terns of section 2056(b)(7), we need not reach
the extent to which policy considerations and substanti al
conpliance theories would justify a deduction for interests not
meeting the statutory requisites.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




